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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 
1 .17(e) has been timely paid, the finality of the previous Office action has been 
withdrawn pursuant to 37 CFR 1.1 14. Applicant's submission filed on 9/29/2008 has 
been entered. Claims 1-23 are presented for examination. 



Claim Rejections - 35 USC §102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for 
patent or (2) a patent granted on an application for patent by another filed in the United 
States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for 
purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 
21(2) of such treaty in the English language. 

3. Claims 1-23 are rejected under 35 U.S.C. 102(e) as being anticipated by Cramer et al, 
US pat. No.6,920,580. 

As to claim 1 , Cramer discloses a method of failover in a cluster having one or more cluster 



nodes, comprising: 
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providing a server (400 fig. 4) operative with said cluster, wherein said server is not a cluster 
node and detecting a failed process on one of said cluster nodes (providing a failover monitor in 
a cluster group, see abstract, fig.4, col. 7 line 21 to col.8 line 32) and duplicating said process on a 
virtual node on said server wherein said process is resumed on said virtual node (taking over the 
operations of the failed filer, see col.8 lines 1-53 and col.9 lines 3-51). 

As to claim 2, Cramer discloses said second server is a failover server (see col.7 lines 21-67). 

As to claim 3, Cramer discloses said second server is a backup server (col.8 lines 1-53). 

As to claim 4, Cramer discloses a system comprising: 

a cluster, said cluster composed of one or more cluster nodes (filers), each of said cluster nodes 
constructed and arranged to execute at least one process and a server (400 fig.4), said server 
operative with said cluster, said second server having one or more virtual nodes, each of said 
virtual nodes being constructed and arranged to execute said process of said one or more cluster 
nodes, wherein said server is not a cluster node (providing a failover monitor in a cluster group, 
see abstract, fig.4, col.7 line 21 to col.8 line 32); wherein if one or more of said cluster nodes 
fails, then said process of said failed cluster node is transferred to one of said virtual nodes of 
said second server (taking over the operations of the failed filer, see col.8 lines 1-53 and col.9 
lines 3-51). 

Claims 5 and 6 are rejected for the same reasons set forth in claims 2 and 3 respectively. 
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As to claim 7, Cramer discloses an additional server, said additional server operative with said 
server, said additional server having one or more virtual nodes, each of said virtual nodes being 
constructed and arranged to execute the instructions of one or more virtual nodes of said server, 
wherein said server is not a cluster node (see fig.3, col.6 line 36 to col. 7 line 20). 

As to claim 8, Cramer discloses said second server is a failover server and said additional server 
is a backup server (see col.6 line 36 to col.7 line 20 and col.9 lines 3-51). 

As to claim 9, Cramer discloses a system comprising: 

a cluster, said cluster composed of one or more cluster nodes, each of said cluster nodes 
constructed and arranged to execute one or more processes; a distributed cluster manager (400 
fig. 4) operative with each of said cluster nodes, said distributed cluster manager constructed and 
arranged to detect failure of said one or more processes on said one or more cluster nodes 
(providing a failover monitor in a cluster group, see abstract, fig.4, col.7 line 21 to col.8 line 32); 
and a server, said second server operative with said distributed cluster manager, said server 
having a dynamic virtual failover layer operative with said distributed cluster manager, said 
server further having one or more virtual nodes operative with said dynamic virtual failover 
layer, each of said virtual nodes being constructed and arranged to execute said one or more 
processes of said one or more cluster nodes; wherein said server is not a cluster node and 
wherein if one or more of said cluster nodes fails, then said one or more processes of said failed 
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cluster node are transferred to one of said virtual nodes of said server (assuming the operations 
when a failure of filer occurs, see fig.3, col.6 line 36 to col.7 line 20). 

As to claim 10, Cramer discloses a additional server, said additional server operative with said 
distributed cluster manager, said additional server having a dynamic virtual failover layer 
operative with said distributed cluster manager, said additional server further having one or more 
virtual nodes operative with said dynamic virtual failover layer of said additional server, each of 
said virtual nodes of said third server being constructed and arranged to execute said one or more 
processes of said one or more cluster nodes, wherein said server is not a cluster node (see fig.3, 
col.6 line 36 to col.7 line 20). 

Claims 1 1-13 are rejected for the same reasons set forth in claims 2, 2 and 3 respectively. 

As to claim 14, Cramer discloses an apparatus composed of one or more cluster nodes (16 fig.l) 
having at least one computer, said computer having at least one microprocessor and memory 
capable of executing one or more processes, said apparatus further comprising: 
A server (400 fig.4), said server operative with said cluster, said server having one or more 
virtual nodes, each of said virtual nodes being constructed and arranged to execute said process 
of said one or more cluster nodes, wherein said server is not a cluster node (providing a failover 
monitor in a cluster group, see abstract, fig.4, col.7 line 21 to col. 8 line 32); wherein if one or 
more of said cluster nodes fails, then said process of said failed cluster node is transferred to one 
of said virtual nodes of said second server (taking over the operations of the failed filer, see col. 8 
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Claims 15-17 are rejected for the same reasons set forth in claims 2, 3 and 7 respectively. 

As to claim 18, Cramer discloses said second server is a failover server and said third server is a 
backup server (see col.6 line 36 to col.7 line 20 and col.9 lines 3-51). 

Claims 19-23 are rejected for the same reasons set forth in claims 9-13 respectively. 

Response to Arguments 

4. Applicant's arguments with respect to claims 1-23 have been considered but are moot in 
view of the new ground(s) of rejection. 

Conclusion 

5. Claims 1-23 are rejected. 

6. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Khanh Dinh whose telephone number is (571) 272-3936. The examiner can 
normally be reached on Monday through Friday from 8:00 A.m. to 5:00 P.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, FOLLANSBEE JOFTN, can be reached on (571) 272-3964. The fax phone number 
for this group is (571) 273-8300. 



Application/Control Number: 10/713,379 Page 7 

Art Unit: 2451 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Commissioner for patents 
P O Box 1450 

Alexandria, VA 22313-1450 



/Khanh Q Dinh/ 

Primary Examiner, Art Unit 245 1 



